
Tuesday, May 15, 2012 
WU Petit ions Get Their Day in Appeals Court 
 
You could pick your favorite issue from dozens of options raised in the hour or 
so of argument in the Arizona Court of Appeals on Tuesday, May 15.  Did the 
city clerk have a right to use Arizona law to reject petitions protesting the new 
zoning rules in the overlay for the Main Gate District? No, said William Risner, the 
lawyer for two signers, “there’s no authority… It simply isn’t there.”  Was the 
effort by the petition circulators sufficient to meet legal requirements, despite 
flaws in the wording of the petitions? Some questions from the appellate judges 
suggested they might be sympathetic to the argument that despite some 
omissions, the organizers did enough to comply with the law. 
 
In the end, the panel of three judges displayed a complete command of every 
shred of testimony in the superior court trial, and asked questions that reflected 
some original thought about the core issues. It was anybody’s guess which way 
they would rule.  Risner opened with a 25-minute discourse, in part on the 
history of referendum and recall law in Arizona, and the effort to give a city like 
Tucson its own powers to make the rules. The city had argued that it was 
followed state law in insisting on strict compliance by the petition-drafters. 
“The people in Arizona didn’t give all the powers to the legislature; they 
reserved to themselves the powers of referendum and recall.” And the city’s 
charter provisions on referendum are self-executing, Risner said.  He said the 
petitions rejected by the city clerk on the basis of format errors in any case 
“complied with the state constitution, and with the City Charter and city code.” 
 
Judge Vasquez asked if Risner was arguing that the local nature of the petition 
made it a strictly local issue. “You would like the court to focus on that issue?” 
Risner agreed. “This is the organic law of Tucson,” he said. “Our charter creates 
that organic law. … development in the Main Gate area is clearly a local issue.” 
But Risner also said rejecting the petitions based on minor errors in the wording 
virtually made it impossible to write a 100-word summary of a long, complex city 
ordinance of thousands of words that could meet all objections.  “There’s no 
way that you could comply without being challenged,” Risner said.  Judge 
Vasquez asked: “So why isn’t accuracy important?” Risner replied, “In 100 
words, you can’t explain everything that’s in that ordinance. There’s this on Page 
18, and that on Page 9.” And he reminded the judges that the whole ordinance 
was attached to each petitions.  On the issue of the lack of wording to advise 
signers that they could read the ordinance, Judge Espinoza seemed to agree 
with the general point, saying that many petition signers would take a look at 
the ordinance even without that wording. He himself would do so, he said. 
Defending the city clerk, Roger Randolph, the chief deputy city attorney, Dennis 
McLaughlin argued that the city was following all of its own rules and those of 



the state that apply to a local referendum.  Judge Vasquez asked McLaughlin 
about the nature of the zoning issue.  “It’s of local concern. Why doesn’t that 
trump the state statute?” he asked.  McLaughlin replied, “The referendum 
process is both a matter of statewide and local concern. It’s a zoning matter. 
Zoning comes out of state law. It’s not just a matter of local concern as a 
referendum, or as a zoning issue.”  Judge Espinoza responded: “That’s also a 
strong argument.”  He continued moving to the issue of strict versus substantial 
compliance.  “Why don’t we have substantial compliance here?” Judge Espinoza 
asked. He said the facts of this case suggest that the petition organizers made 
substantial efforts to do what they thought was required. “Why  don’t those 
efforts amount to substantial compliance?”  McLaughlin said that petitions must 
comply precisely with statutory provisions.  To omit crucial wording, he said, 
conveys information that is “misleading, inaccurate,” and it fails to provide 
adequate notice to the voters.  Judge Espinoza countered: “But the voters can 
read this thing, and get the essential elements of what’s being proposed.” He 
said that the people signing “will still understand what this is about.” 
Judge Kelly suggested that substantial compliance with formats might seem to 
be sufficient.   McLaughlin said strict compliance with state laws was essential. “I 
don’t see where we are allowed to develop a separate standard locally from what 
the Supreme Court has said will apply statewide.”  Judge Vasquez turned the 
discussion back to what signers learned about their opportunity to read the 
entire ordinance. “Weren’t the circulators mentioning that too signers?” he 
asked McLaughlin.  McLaughlin replied, “ The legislature says you have to be 
told. That wording wasn’t there. We are back to strict compliance.”  Judge Kelly 
said there appeared to be neglect by the city clerk in what material was provided 
to the petition organizers. She suggested that perhaps the city clerk should at 
least permit the petitions to be filed.  McLaughlin replied, “We gave a sample 
with everything in there that should be there.” He added that the city supplied 
an electronic version, which turned out to be incomplete, in part because a 
portion of the notice to voters was missing. But then, he said, the petitioners 
“give us a petition that doesn’t look like our petition.”  He added, “There is clear 
precedent … it doesn’t matter what the clerk said. You are responsible for 
strictly complying with the constitution.”  Given that there were flaws in the 
electronic version sent to the WU group, Judge Espinoza asked, “Wouldn’t the 
electronic form be the one that people use. We do everything with PC’s these 
days. Wouldn’t they have a right to rely on that form, since that’s the one they 
will actually use.” 
McLaughlin replied: “We may well have made mistakes … but they didn’t look at 
what the law said they needed to look at. … they need to seek legal advice. 
They need to consult with us. We were doing our best to tell them, to help 
them.”  Judge Espinoza asked if when the WU group made errors, “Did anybody 
tell them?”  McLaughlin replied, “We always tell them. But that is not a 
substitute for legal advice – you need to get legal advice.” 
 



Attorneys for Campus Acquisitions, granted status as an intervener in the case, 
told the panel of judges that the electronic form sent to the WU group had most 
of the sentences required as notice to signers, but the petitions did not use that 
material. The bottom line was that the petitions did not use the forms given to 
them, they said, and the petitions themselves wound up “misrepresenting the 
nature of the ordinance.”  In his final comments, Risner referred again to the 
Arizona statute calling for strict compliance that the city relied on to reject the 
petitions, and told the judges, “The real key to all this stuff is that 19.101 has 
not been adopted by the city.” 
 
Written by Ford Burkhart, writing as a resident of the West University 
Neighborhood and not as a member of any group 


